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----------------’) 

SPECIAL MASTER’S REPORT AND RECOMMENDATION� 
ON THE INDIRECT PURCHASER PLAINTIFFS’� 

AMENDED MOTION FOR CLASS CERTIFICATION� 

ORLOFSKY, SPECIAL MASTER 

INTRODUCTION 

This consolidated antitrust action has been transferred to the District of New Jersey by 

the Judicial Panel on Multidistrict Litigation pursuant to 28 U.S.C. § 1407. Pursuant to Rule 53 

of the Federal Rules of Civil Procedure I and by consent of all parties in the above-captioned 

action, I have been appointed by order of this Court, dated April 12, 2006, to preside as a Special 

Master to review and decide all currently pending and future motions directed to Judge Joseph A. 

Greenaway, Jr. and Magistrate Judge Madeline Cox Arleo including, but not limited to discovery 

disputes, class certification and summary judgment (the "Appointment Order") (Doc. No. 316). 

(a) Appointment. 

(1) Unless a statute provides otherwise, a court may appoint a master only to: 

(A) perform duties consented to by the parties; 

*�*�*�
(C) address pretrial and post-trial matters that cannot be addressed effectively and timely by an 

available district judge or magistrate judge of the district. 
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The Appointment Order provides that the decision of the Special Master on any matter before the 

Special Master will conclusively resolve that matter unless an appropriate objection is filed 

pursuant to Fed. R. Civ. P. 53(g). 

This Report and Recommendation addresses the Indirect Purchaser Plaintiffs' ("IP 

Plaintiffs") Amended Motion for Class Certification. After consideration of the parties' 

voluminous memoranda of law and accompanying exhibits in support of, and in opposition to, 

this Motion,2 as well as the oral argument of counsel heard on November 16, 2007, and based 

upon the analysis that follows, I conclude that the class, as proposed by the IP Plaintiffs, cannot 

satisfy the requirements of Fed. R. Civ. P. 23(b)(3). Accordingly, the IP Plaintiffs' Amended 

Motion for Class Certification will be denied. 

BACKGROUND 

The factual background of this consolidated action and the underlying motions have been 

set forth in detail in Judge Greenaway's decision in this case, see In re K-Dur Antitrust Litig., 

338 F.Supp.2d 517 (D.N.J. 2004), and my Report and Recommendation on: (l) Defendants 

Schering-Plough Corporation, Key Phannaceuticals, Inc. and Upsher-Smith Laboratories, Inc. 's 

Motion for Sanctions against Plaintiff Commonwealth of Pennsylvania; (2) Plaintiff 

Commonwealth of Pennsylvania's Cross-Motion to Dismiss; and (3) Motion of James Morgan to 

Intervene as Class Representative (Docket No. 328). Familiarity with that factual background is 

presumed and will not be repeated in this Report and Recommendation except where necessary 

to resolve these motions. 

2 In support of their Amended Motion for Class Certification, the IP Plaintiffs submitted an opening Memorandum 
of Law, a Reply Memorandum of Law and a Surrebuttal Memorandum of Law, as well as numerous exhibits, 
including expert reports regarding class certification issues and damages. Similarly, in opposition to the Motion, 
Defendants submitted a Response Brief, a Sur-Reply Brief, and a letter Rebuttal Brief, also accompanied by 
voluminous exhibits and an expert report. 

2 
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DISCUSSION� 

I. THE IP PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION 

As I have noted in my Reports deciding Defendants' Motions for Summary Judgment as 

to certain of the current or former putative class representative Plaintiffs,3 the IP Plaintiffs' 

Second Amended Complaint ("Sec. Am. CompI.") asserts claims seeking compensatory and 

multiple damages for Defendants' allegedly unlawful agreements in restraint of trade under the 

antitrust and/or consumer protection statues of certain states, see Sec. Am. CompI., Ct. IV, and 

seeking disgorgement and restitution under state common law unjust enrichment doctrines.4 Id.. 

Ct. II. 

3 In their opening Brief in support of their Motion for Class Certification, the IP Plaintiffs initially proposed the 
following class representatives: Vista Healthplan, Inc. ("Vista"); Teamsters Health & Welfare Fund of Philadelphia 
& Vicinity ("THWF"); the Health & Welfare Fund and the Retiree Health & Welfare Fund of the Patrolmen's 
Benevolent Association of the City of New York (collectively, the "PBA Funds"); Mechanical Contractors-UA 
Local 119 Welfare Fund, IBEW-NECA Local 505 Health & Welfare Fund, and A.F. ofL. - AGC Building Trades 
Welfare Plan (collectively, the "Alabama Plans"); Great Lakes Health Plan, Inc. ("GLHP"); Correction Officers 
Benevolent Association Security Benefits Fund-Active and Retirees ("COBA Fund-Active" and "COBA Fund­
Retirees," respectively); Stanley Nemser ("Nemser"); Sheila Harris ("Harris"); Elaine Palmer ("Palmer"); Burton 
Lavin ("Lavin"); Betty Saad ("Saad") and James T. Morgan ("Morgan"). See PI. Br. at 18. Defendants filed a series 
of motions seeking summary judgment against the Alabama Plans, TWHF, the PBA Funds, GLHP, the COBA 
Fund-Active, Nemser, Harris, Palmer, Lavin and Saad. In their Reply Brief in support of the Motion for Class 
Certification ("PI. Reply"), the IP Plaintiffs withdrew the COBA Fund-Active, COBA Fund-Retirees, Palmer, Saad, 
Lavin and Nemser as putative class representatives. See PI. Reply at 46. The IP Plaintiffs subsequently consented 
to the entry of summary judgment against the COBA Fund-Active. See Oct. 18, 2007 Tr. at 4-6. In my Reports 
deciding Defendants' remaining motions, I granted summary judgment as to the claims ofTHWF, Harris, Palmer, 
Lavin and two of the Alabama Plans. See Alabama Plans Report (Doc. 530); HarrislPalmer Report (Doc. 615); 
Lavin Report (Doc. 617) and THWF Report (Doc. 619). As a result of the withdrawal of certain named Plaintiffs 
and the summary judgment rulings, the current putative class representatives are Vista, the PBA Funds, GLHP, the 
remaining Alabama Plan (A.F. ofL.-A.G.C. Building Trades Welfare Plan) and Morgan. 

4 Count I of the Second Amended Complaint asserts a claim for declaratory and injunctive relief under Section 16 
of the Clayton Act, 15 U.S.c. § 26, for Defendants' alleged violations of Sections 1 and 2 of the Shennan Act, 15 
U.S.c. §§ I and 2. On February 6,2008, Defendants submitted a Motion for Summary Judgment with respect to the 
IP Plaintiffs' federal antitrust claim alleged in Count 1. On February 11,2008, counsel for the IP Plaintiffs advised 
me that, without admission or concession of any factual allegations or legal arguments in Defendants' papers, the IP 
Plaintiffs do not contest Defendants' Motion or the dismissal of the federal antitrust claim. Accordingly, on 
February 12,2008, I entered an order granting Defendants' Motion and dismissing with prejudice the IP Plaintiffs' 
federal antitrust claim. 

Count III of the Second Amended Complaint alleges unlawful monopolization under certain state antitrust and/or 
consumer protection statutes (the "Walker Process/sham litigation claims"). On March 1,2007, I issued a Report 
and Recommendation recommending dismissal of the Walker Process/sham litigation claims alleged in Count Ill. 
The IP Plaintiffs' objections to the March I, 2007 Report have been briefed and argued before the District Court. 

3 
062038.00617/21675607v.l 

Case 2:01-cv-01652-JAG-MCA     Document 630      Filed 03/27/2008     Page 3 of 28



In the Motion before me, the IP Plaintiffs request certification of a nationwide class as to 

the above-referenced state law antitrust5 and unjust enrichment claims. Specifically, the IP 

Plaintiffs seek certification of the following class and claims: 

All persons or entities in the United States of America and Puerto 
Rico, who from September 5, 1989, to the present (the "Class 
Period") indirectly purchased, paid for and/or reimbursed for K­
Dur 20 and/or K-Dur 10 for consumption by themselves, their 
families, or their members, employees, insureds, participants or 
beneficiaries (the "Class"). 

Excluded from the Class are all Defendants, their subsidiaries and I 

affiliates; all government entities (except of government-funded 
employee benefit plans); and all person or entities that purchased 
K-Dur 10 and/or K-Dur 20 for purposes of resale, or directly from 
any of the Defendants or their affiliates. 

This class shall be certified as to Plaintiffs' claims for violations of 
the state antitrust and consumer protection laws in the following 
states: Arizona, California, District of Columbia, Florida, Hawaii, 
Iowa, Kansas, Louisiana, Maine, Massachusetts, Michigan, 
Minnesota, Mississippi, Nebraska, Nevada, New Mexico, New 
York, North Carolina, North Dakota, South Dakota, Tennessee, 
Utah, Vennont, West Virginia, and Wisconsin, including all 
elements of liability and all defenses to such claims. 

This class shall also be certified as to Plaintiffs' claims for 
violations of the common law of unjust enrichment in every state 
and the District of Columbia, including all elements of liability and 
all defenses to such claims. 

5 Under United States Supreme Court precedent, indirect purchasers generally do not have standing to seek 
damages under federal antitrust law. See Illinois Brick Co. v. Illinois, 431 U.S. 720 (1977). See also Hanover Shoe 
v. United Shoe Machinery Corp., 392 U.S. 481 (1968). Accordingly, the IP Plaintiffs' antitrust claims for damages 
are brought under the laws of states that have enacted an Illinois Brick repealer statute or that have judicially 
recognized an exception to the federal law bar on indirect purchaser claims for damages. Although Plaintiffs' 
claims for damages arise solely under state law, the essential elements of a private antitrust action are generally the 
same under federal and state law. See In re Terazosin Hydrochloride Antitrust Litig., 220 F.R.D. 672, 695 (S.D. Fla. 
2004); In re Relafen Antitrust Litig., 221 F.R.D. 260,275 (D. Mass. 2004). See also, e.g., Reading Int 'I, Inc. v. 
Oaktree Capital Mgmt. LLe. 317 F. Supp. 2d 301, (S.D.N.Y. 2003) ("Under New York law, the state and federal 
antitrust statutes 'require identical basic elements of proof. "') (quoting Altman v. Bayer Corp., 125 F. Supp. 2d 666, 
672 (S.D.N.Y. 2000»; Bellinderv. Microsoft Corp., 2001 WL 1397995, *4 (Kan. Dist. Ct. Sept. 7, 2001) 
(describing elements of claim under Kansas Restraint of Trade Act, Kan. Stat. Ann. § 50-101, et seq.). 

4 
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See IP Plaintiffs' Memorandum of Law in Support of Amended Motion for Class Certification 

("PI. Br.") at 2. 

II.� LEGAL STANDARD GOVERNING CLASS CERTIFICATION 

Federal Rule of Civil Procedure 23 prescribes the framework for determination of a 

motion seeking class certification. In order to certify a class, I must conclude that the Plaintiffs 

have satisfied all of the prerequisites of Fed. R. Civ. P. 23(a) and one of the requirements of Fed. 

R. Civ. P. 23(b). See, e.g., Georgine v. Amchem Prods., Inc., 83 F.3d 610, 624 (3d Cir. 1996), 

afJ'd, 521 U.S. 591 (1997); Baby Neal v. Casey, 43 F.3d 48,55 (3d Cir. 1994). Plaintiffs bear 

the burden of showing that the putative class should be certified. WeisJeld v. Sun Chemical 

Corp., 210 F.R.D. 136, 139 (D.N.J. 2002) (Citing Morisky v Public Servo Elec. & Gas Co., III F. 

Supp. 2d 493, 499 (D.N.J. 2000)). 

A class may be certified only if the court "is satisfied, after a rigorous analysis, that the 

prerequisites of[Rule 23] have been satisfied." Gen. Tel. Co. oJthe Southwest v. Falcon. 457 

U.S. 147, 161 (1982). As the Court in Falcon observed, '''the class determination generally 

involves considerations that are enmeshed in the factual and legal issues comprising the 

plaintiffs cause of action." Id. at 160 (quoting Coopers & Lybrand v. Livesay, 437 U.S. 463 

(1978) (internal quotations omitted)). As a result, "it may be necessary for the court to probe 

beyond the pleadings before coming to rest on the certification question." Id. at 160. The 

foregoing approach is reflected in the Third Circuit's class certification jurisprudence, which 

recognizes that '" [b]efore deciding whether to allow a case to proceed as a class action, ... 

[courts] should make whatever factual and legal inquiries are necessary under Rule 23.'" 

Newton v. Merrill Lynch, Pierce. Fenner & Smith, Inc., 259 F.3d 154, 166 (3d Cir. 2001) 

(quoting Szabo v. Bridgeport Machs., Inc., 249 F.3d 672, 676 (7th Cir. 2001)). Thus, "a 

5 
062038.00617/21 675607v. I 

Case 2:01-cv-01652-JAG-MCA     Document 630      Filed 03/27/2008     Page 5 of 28



preliminary inquiry into the merits is sometimes necessary to determine whether the alleged 

claims can be properly resolved as a class action." Newton, 259 F.3d at 168. 

In conducting the required rigorous analysis, however, 1may not credit one party's 

evidence or evaluate the merits of the parties' legal or factual claims. See, e.g., Weisfeld v. Sun 

Chern. Corp., 210 F.R.D. 136,139 (D.N.J. 2002); In re Ford Motor Co. Ignition Switch Prods. 

Liab. Litig., 174 F.R.D 332, 339 (D.N.J. 1997); In re Pressure Sensitive Labelstock Antitrust 

LiUg., MOL No. 1556, 2007 WL 4150666 (M.D. Pa. Nov. 19, 2007). Guided by these standards, 

1 tum to the requirements of Rule 23. 

III. APPLICATION OF RULE 23 TO THE IP PLAINTIFFS' MOTION 

A. Rule 23(3) Requirements 

A putative class representative seeking certification of a class must satisfy the four 

general prerequisites of Fed. R. Civ. P. 23(a) and establish that: 

(1) the class is so numerous that joinder of all members is 
impracticable; (2) there are questions of law or fact common to the 
class; (3) the claims or defenses of the representative parties are 
typical of the claims or defenses of the class; and (4) the 
representative parties will fairly and adequately protect the 
interests of the class. 

Fed. R. Civ. P. 23(a). "The requirements of Rule 23(a) are meant to assure both that class action 

treatment is necessary and efficient and that it is fair to absentees under the particular 

circumstances." Baby Neal, 43 F.3d at 55. 

1. Numerosity 

Rule 23(a)(l ) requires that the class be so numerous that joinder of its members is 

impracticable. No threshold number is required to satisfy the numerosity requirement, and the 

most important factor is whether joinder of all the parties would be impracticable for any reason. 

See In re Terazosin Hydrochloride Antitrust Litig., 220 F.R.D. 672 (S.D. Fla. 2004). See also 

6 
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Stewart v. Abraham, 275 F.3d 220, 227-28 (3d Cir. 2001) (noting that there is no minimum 

number to satisfy numerosity and observing that, generally, if the potential number of plaintiffs 

exceeds 40, the numerosity requirement has been met). 

Here, the IP Plaintiffs aver that the during the first 10 months of2000, pharmacies 

dispensed more than 8 million tablets ofK-Dur. See PI. Br. at 13 (citing Lieverman Decl., Exh. 

3). Thus, the IP Plaintiffs assert, the class "consists of many thousands of third-party payors and 

individual consumers." Id. at 13. See also Defendants' Response to Indirect Purchaser's Motion 

for Class Certification ("Def. Br.") at I (stating that IP Plaintiffs "seek to represent a class of 

more than a million consumers and at least 900 insurers"). At the oral argument on the IP 

Plaintiffs' Motion, Defendants' counsel confirmed that numerosity is uncontested. See Nov. 16, 

2007 Tr. at 8. Accordingly, I find that the proposed IP Plaintiff class satisfies the numerosity 

requirement. 

2. Commonality 

Rule 23(a)(2) requires plaintiffs to demonstrate that there are questions of law or fact 

common to the class. A single common issue will satisfy the commonality requirement. See 

Johnston v. HBO Film Mgmt., Inc., 265 F.3d 178, 184 (3d Cir. 2001). As the Third Circuit 

observed in Baby Neal, 

The commonality requirement will be satisfied if the named 
plaintiffs share at least one common question of fact or law with 
the grievances of the prospective class. [citation omitted] Because 
this the requirement may be satisfied by a single common issue, it 
is easily met, as at least one treatise has noted. See H. Newberg & 
A. Conte, I Newberg on Class Actions § 3.10, at 3-50 (1992). 
Furthermore, class members can assert such a single common 
complaint even if they have not all suffered actual injury; 
demonstrating that all class members are subject to the same harm 
will suffice. [citations omitted] 
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Baby Neal, 43 F.3d at 56 (italics In original; underlining added). Courts routinely find 

commonality among antitrust class members alleging conspIracy to fix prices, as well as 

monopolization.6 See, e.g., Jerry Enterprises oj Gloucester County, Inc. v. Allied Beverage 

Group, L.L.C., 178 F.R.D. 437, (D.N.J. 1998) (Orlofsky, J.) (noting that in a price-fixing 

antitrust case, "the existence, scope, duration, effect, and ultimately, the illegality, of the alleged 

conspiracy would appear, at this point, to be the overwhelming centerpiece of this litigation"); In 

re Terazosin Hydrochloride Antitrust Litig., 220 F.R.D. 672 (S.D. Fla. 2004) (courts "have 

consistently held that allegations of price-fixing, monopolization and conspiracy by their very 

nature involve common questions of law or fact"); WeisJeld v. Sun Chern. Corp., 210 F.R.D. 136, 

(D.N.J. 2002) (issues relating to alleged conspiracy in violation of the Sherman Act were 

common to all class members), afJ'd, 84 Fed. App'x 257 (3d Cir. 2004); In re OSB Antitrust 

Litig., No. 06-826, 2007 WL 2253425, *3 (E.D. Pa. Aug. 3, 2007). 

In this case, the allegations of the IP Plaintiffs' Amended Complaint present several 

common issues, including, inter alia, (1) whether Defendants violated federal and state antitrust 

laws and state consumer protection statutes; (2) whether Defendants' conduct and alleged 

conspiracy restrained competition for the sale of K-Dur products and its generic bioequivalents 

and prevented or delayed the entry of generic versions of K-Dur; and (3) whether a pooling of 

the pioneer drug manufacturer's patent rights and a generic manufacturer's exclusivity rights 

under the Hatch-Waxman Act constitute a violation of antitrust law. See PI. Br. at 14-15. 

6 As a practical matter, the commonality requirement "rarely has resulted in the denial of class certification in an 
antitrust action." Antitrust Law Developments 3d at 314. In fact, some courts have opined that because most class 
actions are brought pursuant to Rule 23(b)(3), that subsection's predominance requirement (discussed infra) has 
rendered the commonality requirement of Rule 23(a)(2) almost superfluous. See e.g., Martino v. McDonald's Sys., 
81 F.R.D. 81, 85 (N.D. Ill. 1979). 
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or practice or course of conduct that gives rise to the claims of the class members, and ifit is 

based on the same legal theory.") (quoting Hoxworth v. Blinder, Robinson & Co.. 980 F.2d 912, 

923 (3d Cir. 1992». 

The IP Plaintiffs assert that typicality is satisfied because the claims of the named 

Plaintiffs and absent Class members arise from the same alleged course of conduct by the 

Defendants in, among other things, "restraining competition and conspiring to monopolize the K-

Our market by agreeing that potential competitors will forgo marketing generic versions ofK-

Our in exchange for sizeable payments." See PI. Br. at 16-17. Plaintiffs further assert that 

Defendants prevented competition in a way that affected Plaintiffs in the same manner as all 

other indirect purchasers, to wit, they all paid supracompetitive prices for K-Dur. Id. 

Defendants' briefs in opposition to class certification do not expressly address the 

typicality requirement of Rule 23(a)(3), but, rather, contend that the current and fonner 

individual named plaintiffs are not adequate class representatives, and that conflicts exist 

between consumers and TPPs and among consumer class members. See Def. Br. at 52-56 and 

Defendants' Sur-Reply to the Indirect Purchasers' Motion for Class Certification ("Def. Sur-

Reply") at 19-20. In my view, Defendants' arguments in this regard are more properly 

considered under the adequacy requirement of Rule 23(a)(4). Defendants have not contended, 

nor have they demonstrated that the class representatives' claims are atypical of those of the 

proposed class. 8 See In re Bulk [Extruded} Graphite Prods. Antitrust Litig., No. 02-6030,2006 

WL 891362, *6 (D.N.J. April 4,2006). On the contrary, the IP Plaintiffs allege that all putative 

8 At the oral argument on the IP Plaintiffs' Motion, Defendants' counsel stated that Defendants contested typicality 
as to the consumer class representatives, but not as to the TPP class representatives. See Nov. 16, 2007 Tr. at 8. 
However, at the argument and in their Letter Brief submitted December 7,2007 ("Def. Ltr. Br."), Defendants' only 
references to typicality assert that class-wide injury cannot be established through common proof where class 
representatives, identified by the Plaintiffs as "typical," are shown to have no injury. See Nov. 16, 2007 Tr. at 49­
50, 55-56; Def. Ltr. Br. at 3-4. This argument relates not to typicality, but to the predominance requirement of Rule 
23(b)(3). 
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class members suffered injury as a result of Defendants' alleged anticompetitive conduct. 

Although individual damages may differ, the class representatives' claims are based on the same 

legal theory as the class. In re OSB Antitrust Litig., 2007 WL 2253425, at *4. Accordingly, the 

IP Plaintiffs have satisfied the typicality requirement of Rule 23(a)(3). 

4. Adequacy of Representation 

Under Rule 23(a)(4), both the class representatives and their attorneys must "fairly and 

adequately protect the interests of the class." Fed. R. Civ. P. 23(a)(4). See also Weisfeld, 210 

F.R.D. at 140; Bogosian v. GulfOil Co., 561 F.2d 434, 449 (3d Cir. 1977). As the Third Circuit 

explained in Bogosian: 

This prerequisite embodies concerns which fall into two 
categories: that the representatives and their attorneys will 
competently, responsibly and vigorously prosecute the suit, and 
that the relationship of the representative parties' interests to those 
of the class are such that there is not likely to be divergence in 
viewpoint or goals in the conduct of suit. 

Bogosian, 561 F2d at 449. 

With respect to the class representatives, the adequacy requirement essentially seeks to 

prevent conflicts of interest among the class, and it is generally satisfied as long as the plaintiff 

"posses[es] the same interest and suffer[s] the same injury as class members." Amchem Prods., 

Inc. v. Windsor, 521 U.S. 591,625-26 (1997) (internal quotation omitted). As long as "there is at 

least one named Plaintiff who will fairly and adequately represent the class," the adequacy 

requirement is met. Jerry Enterprises. 178 F.R.D. at 442-43 (Orlofsky, J.). With respect to class 

counsel, courts typically consider counsel's experience in litigating antitrust cases to be a key 

factor in assessing the adequacy of class counsel. See In re NASDAQ Market Makers Antitrust 

Litig., 169 F.R.D. 493, 515 (S.D.N.Y. 1996); In re Pressure Sensitive Labelstock, 2007 WL 
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4150666, at *11; In re Microcrystalline Cellulose Antitrust Litig.. 218 F.R.D. 79, 84 (E.D. Pa. 

2003). 

As a threshold matter, Defendants do not challenge the adequacy of class counsel. Class 

counsel are experienced in antitrust disputes and complex class action litigation, and the IP 

Plaintiffs have submitted profiles of each co-lead counsel firm detailing their qualifications and 

experience. See PI. Br. at 18-19 and Lieverman Decl., Exh. 4-6. Accordingly, I find that the 

adequacy ofrepresentation requirement of Rule 23(a)(4) is satisfied. 

With respect to the class representatives, Defendants' primarily contest adequacy on the 

ground that the named plaintiffs are insufficiently informed about or involved in the litigation. 

See Def. Br. at 52-55. Defendants also argue that a conflict exists between insurers and 

consumers, such that each group will have an interest in maximizing its recovery at the expense 

of the other in an allocation of aggregate damages. Id. at 56. Defendants further argue that 

there is a conflict between consumers who would have switched to a generic three years before 

actual generic entry and those consumers "with weaker switching stories." Id. 

The issue of whether the current and former consumer class representatives are 

adequately informed came to the fore when Defendants asserted that certain of the named 

Plaintiffs were not aware of and/or did not approve the IP Plaintiffs' proposed settlement with 

Defendants Wyeth (flk/a American Home Products) and ESI Lederle, Inc. (collectively, 

"Wyeth"). See Def. Sur-Reply at 19. Subsequently, however, the IP Plaintiffs submitted 

declarations explaining the process by which the named Plaintiffs were informed of and 

approved the proposed Wyeth settlement. In addition, as noted above, the IP Plaintiffs withdrew 
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the late Stanley Nemser (and his estate) as a class representative,9 thus eliminating the potential 

adequacy problem created by the fact that the law finn with which Nemser was associated is co­

lead counsel for the class. See PI. Reply at 46. Moreover, with their Reply Brief, the IP 

Plaintiffs submitted declarations and other evidence detailing the remaining named plaintiffs' 

knowledge of and role in the litigation. See IPP Reply Br. at 47-48 and Lievennan 10/16/07 

Decl. 

In my view, this evidence is sufficient to overcome Defendants' challenge to the 

adequacy of the class representatives. See Surowitz v. Hilton Hotels Corp., 383 U.S. 363 (1966) 

(a class representative is not required to understand or be intimately familiar with the legal or 

factual basis for the case); Jerry Enterprises, 178 F.R.D. at 442-43 (discussing adequacy 

requirement); Paper Systems Inc. v. Mitsubishi Corp, 193 F.R.D. 601,609 (E.D. Wis. 2000) 

("[T]here is no requirement that the representative plaintiff be knowledgeable of either the 

allegations or the legal theories on which the law rests."); Kaplan v. Pomerantz, 131 F.R.D. 118, 

122 (N.D. Ill. 1990) ("As long as the plaintiff has some basic knowledge of the lawsuit and is 

capable of making intelligent decisions based upon his lawyers' advice, there is no reason that he 

may not delegate further factual and legal investigation to his attorneys.") .. 

I further conclude that Defendants' arguments regarding potential conflicts between 

di fferent groups ofclass members regarding allocation of damages are insufficient to defeat 

adequacy. See Newton, 259 F.3d at 186. See PI. Reply at 46. Courts tend to be "skeptical of 

defenses to class certification based on conflicts between the proposed class members." In re 

Bulk [Extruded] Graphite, 2006 WL 891362, at *8. With regard to purported conflicts regarding 

damages, the court in In re Bulk [Extruded] Graphite further noted: 

9 Fonner class representative Stanley Nemser died in late April 2007. and his Estate was substituted as Party 
Plaintiff. See Sept. 19, 2007 Order granting Consent Motion for Substitution of the Estate of Stanley Nemser as 
Party Plaintiff (Doc. 529). 
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Courts have "generally declined to consider conflicts, particularly 
as they regard damages, sufficient to defeat class action status at 
the outset unless the conflict is apparent, imminent, and on an 
issue at the very heart of the suit." [citation omitted] Such 
arguments are unavailing except in the rarest of cases where a 
conflict is "so palpable as to outweigh the substantial interest of 
every class member in proceeding with the litigation." 

Id. (quoting In re NASDAQ Market-Makers Antitrust Litig., 169 F.R.D 493,514 (S.D.N.Y. 

1996). 

In sum, based on the foregoing analysis, I find that the proposed IP Plaintiff class 

satisfies the requirements of Rule 23(a). 

B. Rule 23(b)(3) Requirements 

Having met the requirements of Rule 23(a), the IP Plaintiffs must additionally show that 

the proposed class action is maintainable under one of the three subsections of Fed. R. Civ. P. 

23(b). In this case, the IP Plaintiffs are seeking certification pursuant to Fed. R. Civ. P. 23(b)(3), 

which requires a finding that: 

[Q]uestions oflaw or fact common to the members of the class 
predominate over any questions affecting only individual 
members, and that a class action is superior to other available 
methods for the fair and efficient adjudication of the controversy. 
The matters pertinent to the findings include: (A) the interest of 
members of the class in individually controlling the prosecution or 
defense of separate actions; (B) the extent and nature of any 
litigation concerning the controversy already commenced by or 
against members of the class; (C) the desirability or undesirability 
of concentrating the litigation of the claims in the particular forum; 
(D) the difficulties likely to be encountered in the management of a 
class action. 

Fed. R. Civ. P. 23(b)(3).10 At its essence, Rule 23(b)(3) requires that "'[i]ssues common to the 

class must predominate over individual issues, and the class action device must be superior to 

10 The Advisory Committee notes to Rule 23 state that the requirements of Rule 23(b)(3) were adopted to 
"encompass[] those cases in which a class action would achieve economies of time, effort, and expense, and 
promote uniformity of decision as to persons similarly situated, without sacrificing procedural fairness or bringing 
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other means of handling the litigation. ", Newton, 259 F.3d at 186-87 (quoting In re Prudential 

Ins. Co. Am. Sales Practice Litig., 148 F.3d 283,313-14 (3d Cir. 1998). 

1. Predominance 

"Predominance measures whether the class is sufficiently cohesive to warrant 

certification." Newton, 259 F.3d at 187 (citing Amchem, 521 U.S. at 623). "Unlike 

commonality, predominance is significantly more demanding, requiring more than a common 

claim." Id. (citing Amchem, 521 U.S. at 623-24). While the commonality requirement of Rule 

23(a) can be satisfied by a single issue common to the class, "[p]redominance requires that 

common issues be both numerically and qualitatively substantial in relation to the issues peculiar 

to individual class members." In re Mercedez-Benz Antitrust Litig., 213 F.R.D. 180, 186 (D.N.J. 

2003). The existence of individual issues does not necessarily defeat certification, as long as the 

individualized issues have less overall significance than the issues common to the class and they 

are manageable in a single class action. Weisfeld, 210 F.R.D. at 141. 

A plaintiff seeking certification ofan antitrust class action must show that common or 

class-wide proof will predominate with respect to the three essential elements of their claim: (I) 

violation of the applicable antitrust law; (2) fact of injury or impact; II and (3) the amount of 

about other undesirable results." See Fed. R. Civ. P. 23, Advisory Committee Notes, 1966 Amendment, Subdivision 
(b)(3). See also Amchem Prods., Inc. v. Windsor, 521 U.S. 591,615 (1997). Providing examples of the application 
of Rule 23(b)3), the Advisory Committee explains that a case involving fraud "perpetrated on numerous persons by 
the use of similar representations" could be suitable for certification, even if damages had to be detennined 
separately. Id. In contrast, a "mass accident" involving significant individual questions of liability, defenses and 
damages ordinarily would be unsuitable for class treatment. Id. With respect to proposed antitrust class actions, the 
Advisory CommitteeNotesstate that "[p ]rivatedamage claims by numerous individualsarising out of concerted 
antitrust violations mayor may not involve predominating common questions." Id. 

II The fact of injury element is referred to interchangeably as "injury-in-fact," "impact" and "fact of damage." See, 
e.g., ABA Section of Antitrust Law, Antitrust Law Developments (5th ed. 2002) at 839; Rossi v. Standard Roofing, 
Inc., 156 F.3d 452, 483 (3d Cir. 1998). Fact of injury is often analyzed in conjunction with the related concept of 
"antitrust injury." Fact of injury focuses on whether the plaintiff sustained injury to his business or property by 
reason of anything forbidden in the antitrust laws. See Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 
489 (1977). The concept of "antitrust injury" focuses on whether the "injury [is] of the type the antitrust laws were 

,�~ intended to prevcnt and ... flows from that which makes the defendants' acts unlawful. The injury should reflect 
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damages. 12 See Danny Kresky Enter. Corp. v. Magid. 716 F.2d 206, 209-210 (3d Cir. 1983); In 

re Linerboard Antitrust Litig., 305 F.3d 145, 156 (3d Cir. 2002). At the class certification stage, 

"[p]laintiffs need not actually prove these elements; rather, they must offer a valid and detailed 

method by which they will do so at trial." In re OSB Antitrust Litig., 2007 WL 2253425, at *6. 

address the above elements in tum. 

a. Violation of Antitrust Laws 

Courts routinely find that proof of a violation of the antitrust law focuses on the 

defendants' conduct and not on the conduct of individual class members. See. e.g.. Bogosian, 

561 F.2d at 454 (district court correctly held that question of the existence of conspiracy was 

common to the class); Weisfeld. 210 F.R.D. at 141 (conspiracy to restrain trade subject to 

common proof); In re OSB Antitrust Litig., 2007 WL 2253425, at *6 (noting defendants' 

concession that proof of antitrust conspiracy was common to the class). In their briefs in 

opposition to class certification, Defendants do not contest the IP Plaintiffs' assertion that all of 

the proofs relative to Defendants' alleged antitrust violation are common to the class. See PI. Br. 

at 21-25; Def Br. at 12-41. The common nature of the proof of Defendants' alleged antitrust 

violation has been noted above in connection with my analysis under Rule 23(a)(2), and it 

appears undisputed that common issues of fact and law will predominate on this element of the 

IP Plaintiffs' case. 

the anticompetitive effect either of the violation or of the anticompetitive acts made possible by the violation." Id. 
See also City ofPittsburgh v. West Penn Power Co.• 147 F.3d 256 (3d Cir. 1998) (discussing "antitrust standing" 
and "antitrust injury"). 

12 I note that once a plaintiff has established the fact of injury element of an antitrust claim, the standard of proof 
required with respect to the amount of damages is less stringent and is satisfied by a reasonable approximation. See. 
e.g., J. Truett Payne. 45 I U.S. 557,566-67 (1981). The relatively relaxed standard of proof for the amount of 
damages recognizes the principle that "it does not 'come with very good grace' for the wrongdoer to insist upon 
specific proof of the injury which it has itself inflicted." Id. at 567 (quoting Hetzel v. Baltimore & Ohio R. Co.. 169 
U.S. 26 (1898). 
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b. Fact of Injury 

As noted above, fact of injury or "impact" is an essential element of an antitrust claim for 

damages. 13 Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 130 (1969). Zenith 

Radio Corp., 395 U.S. at 114, n. 9. "The injury-in-fact requirement exists to assure that litigants 

have a 'personal stake' in the litigation." Danvers Motor Co., Inc. v. Ford Motor Co., 432 F.3d 

286,291 (3d Cir. 2005) (quoting The Pitt News v. Fisher, 215 F.3d 354, 360 (3d Cir. 2000)). A 

plaintiff seeking damages for an antitrust violation "must allege a distinct and palpable injury to 

himse((, even it if is an injury shared by a large class ofother possible litigants." Warth v. Seldin, 

422 U.S. 490, 500 (1975) (italics added). As the Third Circuit Court of Appeals explained in 

Danvers: 

A "legally and judicially cognizable" injury-in-fact must be 
"distinct and palpable," not "abstract or conjectural or 
hypothetical." Raines v. Byrd, 521 U.S. 811, 819, 117 S.Ct. 2312, 
138 L.Ed.2d 849 (1997); Allen v. Wright, 468 U.S. 737, 751,104 
S.Ct. 3315, 82 L.Ed.2d 556 (1984) (internal quotations omitted) 
(quoting Warth v. Seldin, 422 U.S. 490, 498, 95 S.Ct. 2197,45 
L.Ed.2d 343 (1975), and Los Angeles v. Lyons, 461 U.S. 95,101­
02, 103 S.Ct. 1660, 75 L.Ed.2d 675 (1983)). While it is difficult to 
reduce injury-in-fact to a simple formula, economic injury is one 
of its paradigmatic forms. 

13 I recognize that in addition to their state law antitrust claims, the IP Plaintiffs also assert claims under certain 
state consumer protection statutes and under the common law unjust enrichment doctrine. The IP Plaintiffs have not 
disputed that injury is also an element of their state law consumer protection claims. See PI. Br. at 25. See also 
HarrislPalmer Report at 14 n. 14 and 30; Nemser Report at 9; and PBAlGLHP Report at II n. IS and 16 (discussing 
injury requirement under specific state consumer protection statutes). Furthermore, in general, a plaintiff alleging 
unjust enrichment must show: (I) at plaintiff's expense; (2) defendant received a benefit; (3) under circumstances 
that would make it unjust for defendant to retain [the] benefit without paying for it. In re K-Dur Antitrust Litig., 338 
F. Supp. 2d 517,544 (D.N.J. 2004) (citing Restatement of Restitution § I (1937)). See also PI. Br. at 33 (listing 
prima facie elements of unjust enrichment). Although "injury" is not among the above-referenced elements of an 
unjust enrichment claim, the IP Plaintiffs must establish that it would be inequitable for Defendants to retain the 
benefit of their purchases of K-Dur, e.g., that Defendants' alleged unlawful conduct precluded Plaintiffs from 
purchasing a generic version of the drug and/or caused them to pay higher prices for branded K-Dur. Even 
assuming that the elements of Plaintiffs unjust enrichment claims can be established by common proof, without 
individual evidence of harm or inequity to particular Plaintiffs, common issues would not predominate where the 
injury element of Plaintiffs' antitrust and consumer protection claims is incapable of being established through c1ass­
wide proof. 
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Id. at 291. 

The Third Circuit has held that proof of impact may be made on a common basis "so long 

as the common proof adequately demonstrates some damage to each individuaL" Bogosian v. 

GulfOil Corp., 561 F.2d 434, 454 (3d Cir. 1977). "Whether or not fact of damage can be proven 

on a common basis therefore depends upon the circumstances of each case." !d. See also 

Weisfeld, 210 F.R.D. at 142 (citing Bogosian, supra). "If the facts [ofa case] are such that a 

court must detennine antitrust injury for each plaintiff separately, this detennination may 

overwhelm common issues in the litigation." In re Microcrystalline, 218 F.R.D. at 85 (citing 

Windham v. Am. Brands, Inc., 565 F.2d 59, 68 (4th Cir. 1977)). 

The IP Plaintiffs contend that the fact of injury element of their claims can be established 

with evidence common to all class members and, thus, the predominance requirement of Rule 

23(b)(3) is satisfied. See PI. Br. at 25-26. IP Plaintiffs' proffered common evidence consists of 

the analysis and opinions of their experts, Dr. Gary L. French and Dr. Raymond S. Hartman. Dr. 

French proposes methodologies to calculate the class-wide impact of Defendants' allegedly 

illegal conduct and opines that injury to class members must be assessed based on the total retail 

price jointly paid by insurers and TPPs rather than on the portion of the price paid by each joint 

payor. See French Aff at '120 and French Suppl. Aff at �~ 1-13. Dr. Hartman, in turn, analyzes 

the economic injury caused by Defendants' alleged conspiracy to delay entry of generic K-Dur, 

and offers methodologies to quantify the aggregate damages suffered by the Class as a result of 

Defendants' alleged conduct. See Hartman Decl. 

Examined closely in light of the facts of this case, IP Plaintiffs' predominance argument 

on the issue of impact has two essential components. First, Plaintiffs rely heavily on what has 

(
" been tenned "the Bogosian short-cut," under which injury may be presumed in antitrust cases 
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under certain circumstances. See Bogosian, 561 F.2d at 454-55. Second, Plaintiffs' argument 

depends upon an unprecedented extension of the presumption of injury - under their "joint 

purchaser theory" - to all consumers and third party payors ("TPP") who jointly paid part of the 

supracompetitive total retail price ofK-Dur, irrespective of whether the portion of the price paid 

by particular consumers or TPPs was actually higher than the portion of the price they would 

have paid for a generic version ofK-Dur but for Defendants' alleged anticompetitive conduct. 

As is discussed below, the IP Plaintiffs' predominance argument on the issue of impact is flawed 

in two critical respects. Accordingly, I conclude that individual issues of impact predominate in 

this case and preclude certification of the proposed class. 

(i) Presumplion o[/mpacl 

First, IP Plaintiffs overstate the applicability of the Bogosian short-cut. According to 

Plaintiffs, "[a]n antitrust plaintiff can demonstrate fact ofdamage, i.e., impact, 'simply by 

proving that the free market prices would be lower than the prices paid and that he made some 

purchases at the higher price. '" See PI. Br at 26 (quoting In re Linerboard, 305 F.3d at 153 

(quoting Bogosian. 561 F.2d at 455). See also PI. Reply at 6 (quoting In re Linerboard. supra). 

The permissible presumption of injury, however, is not as expansive as Plaintiffs' 

selective quotation of In re Linerboard suggests. The Bogosian opinion itself did not state that a 

presumption of injury automatically applies in every case where anticompetitive conduct 

increases prices above the free market level, irrespective of whether there is proof that the 

plaintiffs were injured by the higher prices. Rather, the Bogosian court held that "when an 

antitrust violation impacts upon a class of persons who do have standing, there is no reason in 

doctrine why proof of the impact cannot be made on a common basis so long as the common 
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proof adequately demonstrates some damage to each individual." Bogosian, 561 F.2d at 454. 

(emphasis added). 

Subsequent cases have recognized the limits of the Bogosian short-cut. See Newton, 259 

F.3d at 179 n. 21 ("In antitrust class actions, injury may be presumed when it is clear that the 

violation results in harm to the entire class.") (emphasis added). Furthermore, as the court in In 

re OSB Antitrust Litig. noted, "[ c]ourts in this Circuit have applied the Bogosian doctrine almost 

exclusively in direct purchaser actions." In re OSB Antitrust Litig., 2007 WL 2253425, at *6 

(citing In re Linerboard, 305 F.3d at 152; In re Hydrogen PeroxideAntitrust Litig., 2006 WL 

999955, (E.D. Pa. Apr. 11, 2006); In re Mercedez-Benz, 213 F.R.D. at 188). Even in direct 

purchaser actions, "the Third Circuit also requires proof of actual classwide economic injury - 'a 

belt and suspenders' approach to establishing impact." In re OSB Antitrust Litig., 2007 WL 

2253425, at *7 (quoting In re Linerboard, 305 F.3d at 153). "Thus, Plaintiffs must show, 

exclusive of any 'short cut,' that they can prove actual classwide impact at trial." Id. (citing 

Weisfeld, 210 F.R.D. at 144). See also In re Bulk [Extruded] Prods., 2006 WL 891362, at * 10 

("Properly understood, the [Bogosian] presumption (or short-cut") means that 'even if issues 

requiring individualized proof are present, evidence of a common antitrust injury to every class 

member flowing form an alleged antitrust violation can, in certain circumstances, satisfy the 

requirements of Rule 23(b)(3).") (quoting Weisfeld v. Sun Chern. Corp., 84 Fed. Appx. 257,261 

(3d Cir. Jan. 9, 2004); Am. Seed Co., Inc. v. Monsanto Co., 238 F.R.D. 394, 398 (D. Del. 2006) 

("The Bogosian presumption of impact does not support class certification where there is no 

additional evidence of class-wide impact."). 
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(ii) The Join! Purchaser Theory 

The second flaw in IP Plaintiffs predominance argument is that application of the joint 

purchaser theory would essentially create injury for class certification purposes via a fiction that, 

in my view, is at odds with the case law discussed above and would likely run afoul of the 

dictates of the Rules Enabling Act. See 28 U.S.c. § 2072(b) (stating that rules of procedure 

"shall not abridge, enlarge or modify any substantive right"). Moreover, as far as I, or the parties 

have been able to determine, there is no precedent authorizing the use of a joint purchaser theory 

to establish the fact of injury element of an antitrust claim. See, e.g, PI. Reply at 16 

(acknowledging that no cases directly discuss or adopt a joint purchaser rule); Nov. 16,2007 Tr. 

at 16 (stating that "the issue of the joint purchase really comes to the fore in a way that has never 

been litigated before"). 

IP Plaintiffs' reliance on the joint purchaser theory is necessitated by the undisputed fact 

that K-Dur is a relatively inexpensive drug in comparison to other drugs that have been at issue 

in similar pharmaceutical antitrust cases. See French Suppl. Aff. at �~�I�l O. See also PI. Sur-Reply 

at 7-8; Def. Br. at 14-20; Expert Report of Defendants' expert, Daniel L. Rubinfeld ("Rubinfeld 

Report") at �~ 15. Specifically, the difference between the price of branded K-Dur and the price 

of the generic alternative may be less than the difference between the higher co-pay a TPP 

receives for branded K-Dur and the lower co-pay the TPP receives for a generic alternative. 14 As 

a result, both Dr. French and Dr. Rubinfeld acknowledge that some TPP plaintiffs paid more for 

14 See French Suppl. Aff. at '17 (describing typical three-tier prescription drug formulary prescribing $5.00 co-pay 
for generic drug, $10.00 co-pay for preferred branded drug and $15.00 co-pay for non-preferred branded drug. 
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generic K-Dur after it entered the market than they had paid for branded K-Dur before generic 

entry.1516 See French Suppl. Aff. at '110; Rubinfeld Report at �~ 15. 

The impact of variable co-pays also affects whether many of the consumer Plaintiffs 

suffered an injury. For example, some consumer Plaintiffs had no co-payor a flat co-pay, 

meaning that the price they paid, individually, was the same whether they purchased branded K-

Dur or a generic alternative. See French Suppl. Aff. at �~ 35; Rubinfeld Report at �~ 85-89. See 

also Harris/Palmer Report (granting summary judgment as to Harris' claims because she had a 

flat $1.00 Medicaid co-pay and could not establish the injury element of her claims). 

Significantly, neither the IP Plaintiffs nor their experts dispute that there are presumably 

significant numbers ofTPP and consumer plaintiffs who, as a result of their applicable co-pay 

structure(s), did not suffer any out-of-pocket loss as a result of Defendants' alleged conspiracy to 

delay generic entry. See, e.g., PI. Sur-Reply at 14 -15 ("Since antitrust injury is not the same as 

out-of-pocket loss, on some transactions, the third-party payor will bear the out-of-pocket loss 

(for example where there are fixed or no co-pays), and on others the consumer will bear the loss 

IS An example of such a situation is explained by Dr. French. In the pre-generic entry period between May and 
August 2001, THWF paid an average of$7.98 for a 30-pill prescription ofK-Dur, but it paid a higher average price 
of $1 0.98 per 30-pill prescription in the post-generic entry period from September to December 200 I. See French 
Suppl. Aff. at �~ II. The reason the THWF paid a higher price for generic potassium chloride than for branded K­
Our was because after generic entry, THWF received co-pays from its members that were $6 lower than the co-pays 
it had received for branded K-Dur. Id. at �~ II. Thus, the $3.09 savings the THWF received on generic K-Dur was 
more than offset by the $6 co-pay reduction, and the THWF actually paid more for generic K-Dur than for the 
branded drug. Id. Dr. French opines that THWF was nonetheless injured because, under the joint purchaser theory, 
"the change in the total retail price is the proper gauge of the antitrust injury caused by defendants' conduct. 

16 Defendants also argue that individualized inquiries are necessary to determine whether the injury of the TPP 
Plaintiffs was negated by rebates paid by Schering to pharmacy benefit management ("PBM") companies that were 
passed on to the TPPs. See Def. Br. at 21. As with co-pays, Defendants argue that the size of rebates - which Dr. 
Rubinfeld opines ranged from 0% to 50% of the price of branded K-Dur - could also be large enough, particularly 
when combined with co-pay decreases, to offset any savings to a TPP resulting from the lower price of generic K­
Our. In this regard, I note that Dr. French acknowledges that "rebates could, in theory, be large enough to eliminate 
injury in a transaction." See French Suppl. Aff. at 53. However, assuming, arguendo, that common proof could 
establish that all TPP Plaintiffs paid less for generic K-Dur than for the branded drug, common proof may also exist 
to show that rebate amounts were not high enough to negate injury. See French Suppl. Aff. at ']53-66 (comparing 
percentage difference between retail prices of branded and generic K-Dur with percentage rebates based on Schering 
rebate data). 
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(where the difference in the co-pay exceeds the difference between the supracompetitive and but­

for price.)"); French Suppl. Aff. at mJ 22,35,87 (opining that co-payment structure has no 

impact on whether there was injury to consumers or TPPs). Rather, IP Plaintiffs' predominance 

argument depends upon the acceptance of the joint purchaser theory, which Plaintiffs argue best 

comports with the purposes ofantitrust law. See PI. Sur-Reply at 7-16. See also Nov. 16,2007 

Tr. at 34-35 (lP Plaintiffs' counsel stating that the joint purchaser theory matters because if 

injury is assessed as Defendants contend it should be, "it becomes far more difficult in their mind 

to certify a class because you can't do a class-wide analysis."). 

In further support of their argument, IP Plaintiffs cite three cases referring to the 

collateral source rule, which Plaintiffs contend implicitly supports the joint purchaser theory. 

See PI. Sur-Reply (citing In re Warfarin Sodium Antitrust Litig., 212 F.R.D. 231 (D. Del. 2002) ; 

In re Abbott Labs. Norvir Antitrust Litig., 2007 WL 1689899 (N.0. Cal. June 11, 2007); and 

Goda v. Abbott Labs, 1997 WL 156541 (D.C. Super. Feb. 3,1997)). As I have previously stated 

in my Reports deciding Defendants' motions for summary judgment, I disagree. 

In Warfarin Sodium, plaintiffs, consisting of consumers and TPPs, among others, moved 

to confirm a proposed settlement and settlement class. Thirteen objections were filed in response 

to the motion, which included objections to the inclusion of the TPPs and fixed co-pay 

consumers in the class. In evaluating the objections, the court initially noted that the TPPs' 

standing "was never formally challenged" in the case. Warfarin, 212 F.R.D. at 259. The court 

went on to note that the TPP's were "arguably in the same position as consumers" and "could be 

considered 'the target of DuPont's antitrust violation,'" but also recognized that the TPPs were 

included in the proposed class because they "apparently facilitated settlement." Id. (emphasis 

added). Regarding the fixed co-pay consumers, the court acknowledged that the objectors' 
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argument that "fixed co-pay consumers have not suffered any damages, because they paid the 

same for warfarin sodium [whether it was branded or generic]" had merit, but found that 

excluding the fixed co-pay consumers "at that point in the litigation could not be justified" 

because, inter alia, it would have involved sending additional notice and a new claim fonn, 

would have further delayed distribution to the rest of the class and resulted in additional 

administrative costs. Id. Thus, it is apparent that the Warfarin court's decision to include the 

TPPs and the fixed co-pay consumers in the settlement class had far more do to with the 

convenience of, or the potential benefits derived from including them in the settlement class,17 or 

the inconvenience of extracting them from it,18 not recognition of or concerns about any shared 

•. 19
InJury. 

The Norvir case has similar deficiencies. In Norvir, certain plaintiffs moved for class 

certification. The defendant opposed the motion on the grounds that certain moving plaintiffs 

were not members of the proposed class and, as such, were not proper class representatives. The 

defendant alleged, inter alia, that because those plaintiffs paid only flat co-payments for their 

prescription drugs, they never "'paid all or part of the increased cost ofNorvir.'" Norvir,2007 

WL 1689899, at *3. In response, the plaintiffs argued that under the collateral source rule they 

were entitled to recover the amount of the price hike paid by them and on their behalfby 

insurance companies and, as such, they had cognizable injuries. !d. Upon review, the Norvir 

17 See In re Warfarin Sodium Antitrust Litig.. 212 F.R.D. 231,259 (D.Del. 2003) ("Inclusion of the TPPs apparently 
facilitated settlement, because defendant had an interest in binding all parties who had potential claims against it. If 
TPP's...had been excluded from the settlement, this would have left defendant vulnerable to future lawsuits or class 
actions"). 
18 See In re Abbott Labs. Norvir Antitrust Litig., 2007 WL 1689899, at·3 (N.D. Cal. June 11,2007) ("Plaintiffs 
argue that [the Warfarin] case is directly on point. It is not. In determining that fixed co-payment consumers should 
be allowed to share in the distribution of the settlement fund, the court relied on numerous factors, including that 'to 
exclude fixed co-pay consumers now would require sending additional notice and a new, more complicated claim 
form to the consumers who have already file claims' and' would further delay distribution to the rest of the class and 
result in additional administrative costs"'). 
19 See Warfarin, 212 F.R.D. at 259 ("All these factors...persuade the court that fixed co-pay consumers should be 
allowed to share in the distribution of the fund"). 
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court questioned the applicability of the collateral source rule then, noting the underlying policy 

regarding the important role that class actions play in the enforcement of antitrust laws, 

summarily concluded that those plaintiffs should not be "excluded from class membership 

merely because, under their health care plans, the paid a fixed co-payment for medication." Id. 

at *4 (emphasis added). 

Finally, Plaintiffs rely on Goda v. Abbott Labs., 1997 WL 156541 (D.C. Super. Feb 3, 

1997) for the proposition that the measure of a plaintiffs injury is the overall price paid by the 

consumer and the TPP. Goda is also distinguishable because, in accepting common proof to 

establish injury and damage to the putative class, the Goda court relied principally upon specific 

provisions of the District of Columbia antitrust law which explicitly provide that: (l) any 

indirect purchaser who has paid "all or part of any overcharge" is "deemed to be injured;,,2o and 

(2) "[ i]n any class action ... the fact of injury and the amount of damages sustained by members 

of the class may be proven on a class-wide basis, without requiring proof of such matters by each 

individual member of the class.,,21 See Goda, 1997 WL 156541, at *5-6. It is apparent that the 

legislative intent expressed in these statutory provisions guided both the Goda court's class 

certification decision22 and its analysis and application of the "collateral source rule." This 

peculiarity of District of Columbia law23 is not controlling and, in my view, is contrary to the 

20 D.C. Code Ann., ch. 45, § 4509(a). 
21 D.C. Code Ann., ch. 45, § 4508(a). 
22 Notably, the Goda court excluded from the class consumers who did not pay "all or part of' the overcharge and, 
thus, were not "deemed to be injured" under the District of Columbia statute. Goda, 1997 WL 156541, at *8. 
23 See Wood v. Abbott Labs., Inc., 1997 WL 824019, at *3 (Mich. Cir. Ct. Sept. 11, 1997) (noting that "[t]he Goda 
decision... was predicated upon a unique District of Columbia statute which permits the fact of injury and the amount 
of damages to be proven on a class-wide basis without requiring proof of such matters by each individual member of 
the class"); Kerr v. Abbott Labs., Inc., 1997 WL 314419, at *3 (Minn. Dist. Ct. Feb. 19, 1997) (noting that the 
language ofD.C. Code § 28-4508 "significantly distinguishes District of Columbia Antitrust Law from Minnesota 
Antitrust Law" and that "Plaintiffs counsel acknowledged that the language of § 25-4508 was 'unique' in the breadth 
of its class action provision as compared to other Illinois Brick repealer statutes throughout the country"). 
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above-cited Third Circuit precedent governing class certification analysis under Fed. R. Civ. P. 

23. 

In my view, the foregoing cases do not come close to authorizing the joint purchaser 

presumption of injury that IP Plaintiffs propose. Moreover, I note that the unprecedented nature 

of Plaintiffs' joint purchaser theory is further demonstrated by the fact that courts which have 

certified indirect purchaser classes have specifically excluded potential plaintiffs who could not 

demonstrate individual injury. See In re Terazosin Hydrochloride Antitrust Litig.. 220 F.R.D. 

672,692 (S.D. Fla. 2004) (excluding "indirect purchasers who suffered no economic injury as a 

result of the Defendants' allegedly unlawful conduct."); In re Relafin Antitrust Litig., 221 F.R.D. 

260, 272-73 (D. Mass. 2004) (excluding brand loyalists, for whom there was no difference 

between their drug costs in the actual versus the but-for world."); In re Cardizem CD Antitrust 

Litig., 200 F.R.D 326, 343, 347 (E.D. Mich. 2007) (excluding brand loyalists and consumers 

with fixed co-pays). 

In summary, based on the foregoing analysis, I find that the IP Plaintiffs have failed to 

demonstrate that the injury element of their claims can be established with class-wide common 

proof. Because proof of injury to the proposed class would require individualized inquiries, class 

certification is not appropriate. 

(iii) ProposedA!lerllal/ve Class 

Recognizing the possibility that their joint purchaser theory might be rejected, IP 

Plaintiffs suggested for the first time in their Reply Brief that I consider certification of an 

alternative class as to which they claim injury can be established by common proof without 

reliance on the joint purchase theory.24 I decline to do so for the following reasons. First, as 

24 Plaintiffs proposed alternative class includes: (I) Any uninsured consumer that purchased K-Dur and switched to 
an AB-rated generic version during the class period; (2) Any uninsured consumer that purchased K-Dur after the 
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Defendants note, and Plaintiffs do not dispute, no named Plaintiff has been identified or 

proposed who could serve as a class representative for the first four categories of the alternative 

class. See Def. Sur-Reply at 11; PI. Sur-Rebuttal at 7. Class discovery and all non-expert 

discovery has long been closed, the deadline for expert reports and rebuttal expert reports has 

passed and, under the current scheduling order, which has already been revised several times, all 

expert discovery will be closed in less than a month. Were I to permit IP Plaintiffs to identify 

one or more new class representatives, Defendants would certainly assert that they are entitled to 

discovery from such representatives. Second, because the alternative class groups were first 

proposed in IP Plaintiffs' Reply Brief, the parties have only addressed the propriety of certifying 

the proposed new class in a cursory fashion. Finally, and most significantly, Plaintiffs' expert 

reports do not address the alternative class, nor do they propose methodologies by which fact of 

injury and damages as to the alternative class could be established by common proof. Under 

these circumstances, there is no basis in the existing record upon which to determine whether the 

proposed alternative class could satisfy the requirements of Rule 23. 

2. Superiority 

Having found that individual issues of impact predominate over issues that are common 

to the class, I further conclude that the superiority requirement of Rule 23(b)(3) is also not 

satisfied.25 "The predominance inquiry cannot be divorced from the second element of [Rule 

start of the Class period but stopped taking the drug prior to actual generic entry in September 200 I; (3) Any insured 
consumer who, during the class period prior to generic entry, purchased K-Dur using a higher-tiered co-pay than 
they would have paid if the AB-rated generic had been available; (4) Any insured consumer who, during the class 
period prior to generic entry, purchased K-Dur under a health plan that had a percentage based co-pay; (5) Any 
third-party payor that during the class period prior to generic entry, paid some or all of the prescription price for K­
Dur where the plan had only flat co-pays (or no co-pay at all) for plan participants; and (6) Any third-party payor 
that, during the class period prior to generic entry, paid some or all of the prescription price for K-Dur where the 
plan had a percentage based co-pay. See PI. Reply at 18. 
25 Because I have decided that individual issues of impact predominate and preclude certification, I need not decide 
whether variations in state law applicable to the class would defeat predominance or render the case unmanageable. 
However, I note that my rulings on Defendants' summary judgment motions revealed some differences in state law 
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23(b)(3)], whether class action is the superior mode for adjudication, because only where 

predominance exists do the economies of scale justify aggregating claims in a class action." In 

re Mercedez-Benz, 213 F.R.D. at 186 (citing Fed. R. Civ. P. 23, Advisory Committee Note 

(1966)). 

IV. CONCLUSION 

For the reasons set forth above, I conclude that the Indirect Purchaser Plaintiffs' 

Amended Motion for Class Certification should be denied. 

As provided in the Order entered by Magistrate Judge Arleo in this matter, the 

Special Master's decision on any motion can be appealed to Judge Greenaway in the 

manner, and subject to the standards of review set forth in Rule 53 of the Federal Rules of 

Civil Procedure and applicable Local Rules. 

ENTERED this 
27th day of March, 2008 sl Stephen M. Orlo[skv 

STEPHEN M. ORLOFSKY 
SPECIAL MASTER 

that could otherwise bear on the requirements of Rule 23(b)(3). See HarrislPalmer Report (concluding that as an 
indirect purchaser, Harris' could not pursue claims sounding in antitrust under Louisiana antitrust statute, consumer 
protection act or under the doctrine of unjust enrichment); THWF Report (concluding that THWF could not bring 
antitrust, consumer protection or unjust enrichment claims under the laws of Pennsylvania, New Jersey or 
Delaware); Nemser Report (Nemser's claim failed to allege deceptive conduct required under New York's 
Consumer Protection from Deceptive Acts and Practices Act, N.Y. Gen. Bus. Law. §§ 349, et seq.). Moreover, 
although IP Plaintiffs suggested that I could certify an exemplar class of states to reduce any problems of 
manageability, they did not propose any potential exemplar states nor identify potential class representatives for an 
exemplar class. See PI. Br. at 38-39; Def. Br at 45. 
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